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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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0} A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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() In case of rebate of duty of excise on goods exported to any country or te
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under

Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied agains

(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,@’0@%—ﬁa'iﬁ?@,
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated :
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-! item of
the court fee Act, 1975 as amended.
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Attention in inVited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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- For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores, ‘
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SPprovided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014. . ‘
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal,

payment of 10% of the duty demanded where duty or duty and penalty are in disp
penalty, where penalty alone is in dispute.” .
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ORDER-IN-APPEAL

This appeal has been filed by M/s Morakhia Metal & Alloys Pvt Ltd, GIDC-1V, -
Chhatral, Taluka Kalol, District- Gandhinagar [“the appellant”] against Order-in-
Original No. AHM CEX- 003-DC-050-2016 dated 30. 12 2016 [impugned order]
passed by the Deputy Commissioner of Central Excise, Kalol Division.

2. Based on a Audit Objection, a show cause notice dated 21.01.2016 was
issued to the appellant, alleging that:

[i] the raw materials, valued at Rs.24,30,432/- sent for job work were not
received back within 180 days as per provisions of Rule 4 (5)(a) of Cenvat
Credit Rules, 2004 (CER) which attracts payment of central excise duty
amounting to Rs.3,00,401/- with interest under Section 11 A and 11AA of
Central Excise Act, 1944 (CEA) respectively and penalty equal to the duty
amount under Section 11AC(1) of CEA.

[ii] They had availed Cenvat credit of Rs.5,531/- on Refractory Materials falling
under chapter 69 as an inputs instead of credit as Capital Goods which is not
admissible and required to be recovered with interest and liable for penalty
of Rs.5,531/- under Section 11 AC of CEA read with Rule 15 (2) of CER.

[iii] they had availed excess Cenvat.credit amounting to Rs.44,174/- on the bills
raised by the Labour Contractor during 2012-13 which is required to be
recovered with interest and liable for penalty of Rs.44,174/- under Section
11 AC of CEA read with Rule 15 (2) of CER.

3. The appellant has paid all the amount of Rs.3,00,401/-, Rs.5,531/- and

Rs.44,174/- during the course of audit.

4. The adjudicating authority has confirmed all allegations and accordingly

confirmed: the demands with interest and imposed penalty equal to the amount of

demand.
5. Being aggrieved, the appellant has filed the instant appeal on the grounds
that:

[i] the appellant has paid the amount Cenvat credit of Rs.3,00,401/- as per the
provisions of Rule 4(5)(a) of CER and since the said rule does not stipulate
other consequences i.e interest and penalty, the order passed by the
adjudicating authority is required to be set aside. The appellant has relied on
varlous case laws in their favour.

[iil The Cenvat credlt for the goods in question is admissible under Capital
goods, same cannot be disallowed merely because the credit was availed
under input credit. They relied on case law of Modi Rubber Ltd-2000(119) -
ELT 197-Tri. LB '

[iii] They had taken the excess credit by mistake and reversed the same.
Therefore, the same cannot be attributed to any of the ingredients of Rule
15(2) of CCR by reason of fraud, collusion etc.

6. Personal hearing in the matter was held on 01.11.2017. Shri P.G. Mehta,@aarn,&/
7/

Advocate appeared for the same on behalf of the appellant and reiterated the -

grounds of appeal. He further submitted additional submissions and copy o ga
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law in case of M/s Accurate Transformers Ltd reported at 2015 (315) ELT 271-Tri.
Del. | . -

7. I have carefully gone through the facts of the case and submissions made by
the appellant. The limited issues to be decided in the instant case is relating to [i]
demand of interest and penalty imposed in violation to provisiohs of provisions of
Rule 4 (5)(a) of CER; [ii] availment of Cenvat credit as inputs instead of capital -
goods; and [iii] demand of interest and imposition of penalty on excess credit by

mistake. i

8. As régards [i] above, I observe that the appellant had sendt goods for job
works outside to their factory premises which were not received within 180 days as
'stipulated under the provisions of provisions of Rule 4 (5)(a) of CER. I observe that
the said provisions stipulates that "if the inputs or capital goods, as the case may
be, are not received back iii) within the time specified under sub-clause (i) or (ii),
as the case may be, by the manufacturer or the provider of output service, the '
manufacturer or the provider of output service shall pay an amount equivalent to
the CENVAT credit attributable to the inputs or capital goods, as the case may be,
by debiting the CENVAT credit or otherwise, but the manufacturer or the provider of .
output service may take the CENVAT credit again when the inputs or capital goods,
as the case may be, are received back in the factory or in the preh‘:ises of the
provider of output service”. In instant case, the appellant has debited the Cenvat
credit attributable to the goods sent for job on pointed out by the Audit officer.
Every delayed payment of interest is relevant. In the circumstances, interest is
payable for such delay taken place in reversal of the credit. However, no penalty is
imposable in view of case law cited by the appellant in case of M/s Accurate
Transformers Ltd supra and Hon’ble Tribunal’s decision in case of M/s Hi-Tech Blow
Moulders Pvt Ltd [2016 (341) E.L.T. 419 (Tri. - Bang.)], wherein it has been held
that “Inasmuch as we hold in favour of the assessee on the main issi/e, and the
issue of reversal of credit on account of non-receipt of inputs sent to the job worker
within a period of 180 days is a procedural lapse and inasmuch as the credit has
been reversed along with interest even before the issue of show cause notice, we
find no justifiable reason to impose penalty on the appellant and also on the
Managing Director. The penalty is accordingly set aside. Both the appeals are |

decided in above manner”, Accordingly, I set aside the penalty imposed.

9. As regards [ii] above, I observe that the appellant had availed Cenvat credit
of Rs.5,531/- on Refractory Materials as input instead of credit as capital goods. If |
it is falls under capital goods, the appellant is eligible to take 50% of the amount as
a credit of capital of goods as per provisions of CCR for the relevant year and
remaining amount in the next year. Therefore, I considered the act on the part of |
the appellant as a mistake. Since the appellant is reverse the amount, only interest

is payable. The penalty imposed is therefore set aside.
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10. As regards [iii] above, I observe that the appellant has admitted the fact that
they‘ had taken excess credit of Rs.44,174/-and accordingly, they reversed the
same. They requested for waiver of interest and penalty. Since they had taken the
said amount excess, interest is payable. However, being a mistake on their part, I

take a lenient from imposing penalty. Therefore, I set aside the same.

11. In view of above discussion, I partly allow the appeal filed by the appellant.

The appeal stand disposed of accordingly. _ \W‘/)
‘ QMR

. (3T 2ER)

gD (3deT )
Date: /11/2017.

Attested

2\/‘1,10‘ ty Q
(Mohanan V.V)
Superintendent (Appeal)

By RPAD

To

M/s Morakhia Metal & Alloys Pvt Ltd,
GIDC-1V, Chhatral, Taluka Kalol,
District-Gandhinagar

Copy to:- '
The Chief Commissioner, CGST Zone, Ahmedabad.

The Commissioner, CGST, Gandhinagar

The Additional Commissioner, Gandhinagar.

The Addl./Joint Commissioner, (Systems), CGST, Gandhinagar
The Dy. / Asstt. Commissioner, CGST ,Division, Kalol

Guard file.
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